WOODROW WILSON DEPARTMENT OF POLITICS
PLAP 4841                                                   Mr. David M. O'Brien

Spring, 2016                                                164 Gibson Hall

Tues. 3:30‑6:00                                             Office hours: Tues.2-3:00

Gibson 142                                                  & by appointment

                                                            dmo2y@virginia.edu

                        Seminar on Civil Rights and Liberties
     In addition to reading the required materials before each seminar, all students will be expected to be prepared to discuss the topics and issues listed for each seminar.  Each member of the seminar will also be required to present a position report on one of the topic questions (which will be volunteered or assigned in advance).  A brief (two to three page) outline of your position cum argument is to be distributed to all members of the seminar.  In addition, each student will submit a major research paper, double‑spaced, and in duplicate (you retain one copy), covering circa 20‑25 pages on an individually selected topic on or before May 3rd (last seminar).  No late papers will be accepted and attendance at all seminars is required. The last seminar will deal with brief reports of individual research projects and the broader questions posed on the syllabus. Only genuinely compelling circumstances, discussed with me in advance, will justify exceptions to these seminar requirements and deadlines.  
     The following books have been ordered in the University bookstore (*paperback editions):

     Required:

     *D.M. O'Brien, Constitutional Law and Politics: Civil Rights and Civil Liberties,
      Vol. 2 (Norton, 9th ed., 2014) [hereafter "CLP"].      

     *D. M. O’Brien, ed., The Lanahan Readings in Civil Rights and Civil Liberties              (Lanahan, 3rd ed., 2010) [hereafter “Lanahan”].

     Recommended:

     *D.M. O'Brien, Supreme Court Watch‑‑2015 (Norton, 2015) [hereafter "SCW"].

Note that each chapter section in Constitutional Law and Politics contains a list of additional suggested readings on the topics discussed.  

1. Introduction, Organization, and Review:  The Supreme Court and Constitutionalism
   (1/26) (If you do not have a background in constitutional interpretation, read CLP,     all cases and materials, pp. 28-38 and 68-102.

2. The Due Process of Law:  Substantive (Economic) Due Process and the Nationalization of the Bill of Rights (2/2)
     CLP, Ch.3, pp 244-326; Ch. 4, pp 331-434, and 1413-1414 (footnote 4).

     Lanahan, Hamilton, pp. 3-9; and McCloskey, Cortner, and Strauss, pp. 47-105.

     Questions and Position Reports
     
1. What was the meaning of "due process of law" before the Civil War and how did it change afterwards?

2. Is the so‑called "constitutional double standard" between economic rights and civil rights defensible and, if so, on what basis?  What are the origins and implications of footnote four in Carolene Products?

     
3. Has the Supreme Court carried its post‑1937 policy of non‑supervision of economic regulation under the due process and takings clauses too far, or not far enough?

     
4. Fundamental fairness, total incorporation, selective incorporation, incorporation‑plus‑‑What are the central differences in these criteria of due process? Which is most defensible and why?  

      5. What is your assessment of McDonald v. City of Chicago (2010) and the incorporation of the Second Amendment?

6. Should people be protected from governmental harms and do the latter violate the due process of law?

3.  The Due Process of Law:  The Revival of Substantive Due Process‑‑Privacy, Autonomy and Other Unenumerated Rights (2/9)
     CLP, Ch. 11, pp. 1312-1411.
     Lanahan, Ginsburg, and Dworkin, pp. 304-326
     SCW, pp. 51-52 and Obergefell v. Hodges (2015), pp. 105-128.
     Questions and Position Reports:

     
1. Is there a principled basis for the constitutional rights declared in Griswold and Roe?  Is Roe "bad constitutional law," indistinguishable from Lochner, worse than Griswold, or a "major step in the emancipation of women" and the Court's defense of "limited government"?

2. What remains of Roe after Casey? How defensible is the plurality's explanation for not overruling Roe and for why Lochner was appropriately abandoned?

3. Is the constitutional "right of privacy" basically a "feminist doctrine"? Or has the ruling in Lawrence v. Texas changed that and (if so) with what consequences?
4. Is there a constitutional "right to die"? What is the significance of Cruzan, Glucksberg and Vacco for the Court's substantive due process analysis?


5. What is your assessment of Justice Kennedy’s opinion for the Court in Obergefell v. Hodges on the “fundamental right to marry” vs. the dissenters’ positions on recognizing same-sex marriages?
4. Freedom of Expression: The Preferred Freedom of Speech and Press (2/16)
     CLP, Ch. 5, pp. 444-489 and 634-680.

     Lanahan, Emerson, Griswold, and Collins & Skover, pp. 109-124 and 130-138; and 
     Levy, pp. 162-168.

     Questions and Position Reports:

1. To what extent does the modern libertarian tradition respecting freedom of speech and press conflict with the Framers' concept of the First Amendment? 
2. Why do we value (or should value) free speech?
3. How defensible is the theoretical foundation for "preferred freedoms"‑‑ compare the leading justifications for the judiciary's "special responsibility to safeguard First Amendment rights."

4. Is the First Amendment's guarantee for "the freedom of speech, or of the press" a constitutional redundancy, or a safeguard for the "fourth estate?"  Does the amendment have an affirmative side?  Is it both a shield and a sword?  Does the public have "a right to know"?

5. Is the First Amendment's guarantee for freedom of speech simply a noble dream between the nightmares of Orwell and Huxley?

      6. Should the First Amendment apply equally to the Internet and social media, in particular with respect to minors?

5. Freedom of Expression:  Exceptions (categorizations or balancing)‑‑fighting words, defamation, obscenity, and commercial speech (2/23)
     CLP, Ch. 5, pp. 475-622.

     Lanahan, Strossen, pp. 125-129, and Collins & Skover, pp. 130-136 (reprise).

     Questions and Position Reports:

1. How and why has the Supreme Court in the last forty years redrawn the lines of First Amendment‑unprotected speech?

2. Is New York Times v. Sullivan "an occasion for dancing in the streets?  Has acceptance of Meikeljohn's theory for "political speech" subordinated "nonpolitical speech" to a lower value?  Are lower standards for "nonpolitical speech" justified?

3. Is Madonna's virtue‑‑that is, commercial speech‑‑truly worthy of First Amendment protection or in need of regulation?

4. Is it possible to reconcile freedom from harassment‑‑whether in the form of ethnic intimidation or pornography‑‑with the freedom of expression?

5. How do you assess the respective approaches of Justices Scala, Thomas, and Breyer in Brown v. Entertainment Merchants Asso. (2011)?

6. Freedom of Expression: Symbolic Speech, Speech‑Plus‑Conduct, and Association (3/1)
     CLP, Ch. 5, pp 680-736.
     Questions and Position Reports:

     
1. What is "symbolic speech," how is it defined, and to what extent may communities regulate it?

2. Is the concept of a "public forum" and "time, place, and manner regulations" coherent or the result of the Court's ad hoc balancing?

3. Discrimination and self‑determination is a large part of the "freedom of association." While the Court has in some contexts promoted the freedom of association, it has in other circumstances allowed states and communities to limit that freedom.  To what extent is the Court's line‑drawing principled or only a pragamatic response to changing societal values?


4. Is there a First Amendment exception for cross burning after Virginia v. Black (2006)? And, if so, is it defensible and distinguishable from other forms of “hate speech” and “fighting words”?
No Seminar –Spring Break (3/8)
7. The Freedom From and of Religion (3/15)
     CLP, Ch. 6, pp.737-767 and 848-893.
     Lanahan, Bellah, Hunter, and Levy (reprise), pp. 139-170.

     Questions and Position Reports:

     
1. How defensible are the Court's evolving standards for either the free exercise clause or the (dis)establishment clause in terms of the Framers' understanding of religious freedom?

2. Is the concept of religion the same in the free exercise and (dis)establishment clauses?

3. What has been (and ought to be) the resolution to conflicts between the free exercise and (dis)establishment clauses?

4. Should religious minorities be exempt from generally applicable laws?

8. The (Dis)establishment Clause and the Separation of Religion from the State (3/22)
      CLP, Ch. 6, pp 768-847.
      SCW, Town of Greece, New York v. Galloway, pp. 58-70.
1. How would you analyze the Court’s current construction of the separation of religion from the government, particularly in light of recent rulings on displays of the 10 Commandments in public spheres and loans of computers, etc. to parochial schools? 
2. Is the “child benefit” theory incoherent or a ruse? 
3. In your view, which standards or tests for determining the boundaries separating the state from religion are the most defensible?
4. Assess and compare Justice Kennedy’s opinion for the Court in Town of Greece, New York v. Galloway with Justice Kagan’s opinion for the dissenters, along with the position taken by Justices Scalia and Thomas.

9. The Rights of the Accused—I (3/29)
     CLP, Chs. 7 and 8, pp. 898-1138, and Ch. 9, pp 1174-1190.
     SCW, pp. 73-82
     Lanahan, Posner, Cole and Dempsey, Amar, Kennedy, Simon, and Miller, pp.171-225        and 233-241. 
     Questions and Position Reports:

     
1. How has the Court redrawn the boundaries defining "unreasonable searches and seizures"?  What, if any, connection is there (or should there be) between the Fourth Amendment's warrant clause and the amendment's bar to "unreasonable searches and seizures"?

2. Is the exclusionary rule constitutionally defensible and, if so, on what basis?  Or should, as some critics claim, the rule be amended or abandoned? Has the Roberts Court basically eliminated the role and significance of the exclusionary rule?
3. Assess the scope and coherence of either Fourth Amendment‑protected privacy or Fifth Amendment‑protected privacy?  Has the Warren Court's recognition of "reasonable expectations of privacy" in Katz proven counter‑productive in terms of the application of the Fourth Amendment to protect individuals against "unreasonable searches and seizures"?

      4.How do you assess the Fourth Amendment’s application to GPS devices and

cell phones in light of the rulings in Kyllo v. U.S. (2001) and U.S. v. Jones (2012)?
5. In your view, how defensible is the constitutional basis for the ruling
in Miranda? What remains of Miranda?
10. The Rights of the Accused—II (4/5)     

     CLP, Ch. 10, pp. 1231-1311.
     Lanahan, Blaustein, Berns, Black, and Berlow,  pp. 245-271.

     Questions and Position Reports
1.  Assess the controversy over capital punishment in light of the changing directions of constitutional law during the years of the Burger and Rehnquist Courts.

2.  Does a punishment that is cruel and unusual violate the Eighth Amendment?  Should capital punishment be reserved for only heinous crimes‑‑cf. Berns—or is it inevitably arbitrary and capricious—cf. Black—and does it matter?

3. Assess the controversy over victim‑impact statements as a violation of the equal protection clause?

4. To what extend does and should the Eighth Amendment apply to the conditions and treatment of prison inmates and in other non-capital punishment contexts?

11. Equal Protection of the Laws:  Race, State Action, and the "New" and "Newer" Equal Protection Analysis (4/12)
     CLP, Ch. 12, pp. 1412-1467 and 1582-1637..

     Lanahan, Williams, pp. 293-303.

     Questions and Position Reports
1.  What was the original understanding of equal protection‑‑the rights covered? 
2. How does the "new" equal protection compare with the "old"? Is it "empty"‑‑that is, value free, or process oriented‑‑or laden with "fundamental values"?  
3. To what extent has the Rehnquist and Roberts Courts charted a "newer" new equal protection analysis course?

4. Was the Court's three‑tier equal protection analysis a sliding scale or ad hoc “Lochnerizing”?

12.  Racial Discrimination, Segregated Education, and Affirmative Action (4/19)
     CLP, Ch. 12, pp. 1468-1581.

     Lanahan, Kluger, and Orfield and Eaton, pp. 275-292.

     SCW, Schutte v. Coailition to Defend Affirmative Action, pp. 91-103.
     Questions and Position Reports
1. Was footnote eleven in Brown superfluous to the Court's decision, pernicious to the rule of law, both, or neither?  
2. What are the strengths of Justice Jackson's unpublished opinion relative to Chief Justice Warren's in Brown?  In terms of constitutional interpretation, which do you find more persuasive and why?

3. Is the distinction between de jure and de facto segregation meaningful in contemporary metropolitan public school systems?

5. Does Freeman v. Pitts provide any more clear guidance for lower courts' abandonment of their supervision of school desegregation than Brown II provided for their assumption of judicial oversight?

      6. Affirmative action in employment after Croson is it "all over but the shouting"?  

7. What is your assessment of the Supreme Court’s rulings in Gratz and Grutter and the use of race in college and university admissions?
      8. Is “affirmative action” in education over after the Court’s ruling in Parents Involved in Community Schools v. Seattle School District No. 1 (2007) and Schuette v. Coalition to Defend Affirmative Action (2014)?
9. Dilemmas of equality: (a) Does the distinction between racial and gender discrimination conform with or violate the principle of equal treatment of persons similarly situated?  (b) Does formal equality in law increase inequality for women in fact?  Finally, would constitutional interpretation differ if feminist perspectives were brought to bear on the law of non‑racial discrimination?

(4/26) NO SEMINAR – writing period
14.  The Bill of Rights, the Supreme Court, and Free Government & Final Reports (5/3)
     Lanahan, Klarman, pp. 339-353, Rosen, pp. 346-354.
     Questions and Position Reports
     
1. How and in what ways may the Court's enforcement of the Bill of Rights be reconciled with political democracy in the United States?  

2. Assess the empirical assumptions underlying normative debates over the "role of the Court" in American politics?  To what extent do so‑called "activist" and "restraint" justifications rest upon empirically verified assumptions about the nature of judging and of the political system?

3. How would you assess the changes in constitutional law from the Warren Court to the Burger Court and, finally, to the Rehnquist and Roberts Courts in terms of political accountability and the judiciary's role as a guardian of the Constitution and the Bill of Rights?

     4. Is the Supreme Court an “imperial judiciary,” a “hollow hope,” or inevitably “behind the times”? Reconsider Brown, Roe, Casey, Lawrence v. Texas, and Grutter v. Bollinger, for instance?
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